solution to the disagreement, a situation could arise where there would be a venue gap. For example, if a trial court in the Fourth Circuit ordered a criminal defendant to refile the motion in the district of seizure, which happened to be located in the Eighth Circuit, the postures of the respective circuits would leave the former defendant without a venue for her motion.
This Comment reviews the legislative history of Rule 41(e), which clarifies that post-trial motions for return of property fall within its scope. It also rejects the applicability of ancillary jurisdiction to posttrial motions. The Comment, however, disagrees that Rule 41(e) explicitly directs these motions to the district of seizure. Rather, it argues that while the language and legislative history of Rule 41(e) imply that a single venue is appropriate for post-trial Rule 41(e) motions, neither offers any guidance in choosing between the district of seizure and the district of trial. Therefore, this Comment proposes that courts employ a two-prong test to determine which venue is proper, thereby streamlining the adjudicative process.
Part I explains the operation of Rule 41(e), its legislative background, and the judicial construction of its provisions. It discusses how the Rule's piecemeal drafting history led to the current disagreement among the circuits over the applicability of Rule 41(e) to post-trial motions and the operation of its venue rules. Part II provides a critical analysis of the different circuits' treatments of the jurisdictional basis for post-trial motions to return property and the applicability of Rule 41(e). This Part concludes that Rule 41(e) is the sole procedural tool for post-trial motions to return property and that a single venue is warranted, but that the Rule and its legislative history do not clarify how to determine which venue is suitable.
Part III attempts to resolve the apparent legal dilemmas by formulating a two-prong test to lay the proper venue for post-trial Rule 41(e) motions. The first prong of the proposed test is whether the trial court needs to conduct additional factfinding to rule on the motion. If it does not, then the proper venue is the district of trial. Otherwise, the (explaining that the framers placed extreme importance on a person's right to be tried where he committed the alleged crime). Given that elements of a crime may take place in more than one location, the test functions to find the best district for the trial. For additional discussion of the substantial contacts test, see id § 302 at 309. court must look to the second prong of the proposed test, which involves balancing three criteria: (1) judicial economy; (2) convenience for the government attorney; and (3) the burden on the former defendant. This Part first considers the policies incorporated into Rule 41(e) itself and the criteria used to develop venue rules. It then employs this foundation to formulate the test. Part III concludes by examining applications of the proposed test and reviewing its benefits.
I. THE BACKGROUND OF RULE 41(E)
This Part provides important background information on Rule 41(e). First, it examines the Rule's operation. Second, it reviews the Rule's legislative history, focusing in particular on how the Judicial Conference Advisory Committee ("Advisory Committee") has responded to perceived gaps in Rule 41(e). Finally, this Part discusses the factors leading to the current circuit split and outlines three competing views of the Rule's applicability to post-trial motions and its venue provisions.
A. Rule 41(e)'s Operation
Rule 41(e) reads as follows:
Motion for Return of Property. A person aggrieved by an unlawful search and seizure or by the deprivation of property may move the district court for the district in which the property was seized for the return of the property on the ground that such person is entitled to lawful possession of the property. The court shall receive evidence on any issue of fact necessary to the decision of the motion. If the motion is granted, the property shall be returned to the movant, although reasonable conditions may be imposed to protect access and use of the property in subsequent proceedings. If a motion for return of property is made or comes on for hearing in the district of trial after an indictment or information is filed, it shall be treated also as a motion to suppress under Rule 12.13 There are two available grounds for motions to return property under Rule 41(e). First, an individual can claim that the property was unlawfully seized in violation of the Fourth Amendment of the Constitution and that the government therefore has no right to the property." Additionally, or in the alternative, a movant may assert that the
13

FRCrP 41(e).
14 See Mapp v Ohio, 367 US 643,646-51,655-57 (1961) (noting that during a criminal proceeding, property that was seized by state or federal officers in violation of the Fourth Amendment should be returned and excluded from evidence).
[68:961 property is no longer needed for evidentiary purposes, either because the trial is complete, the defendant has pleaded guilty, or the government has abandoned its investigation.' 5 This second basis is qualified, since courts will not entertain Rule 41(e) motions when the property has been subject to judicial forfeiture. 6 Interestingly, a motion filed under Rule 41(e) commences a civil proceeding, even though it is contained within the Federal Rules of Criminal Procedure ("Criminal Rules").' 7 B. Rule 41(e)'s Legislative History Rule 41(e) has an intricate legislative history, likely a result of the difficulty of designing procedural rules for criminal law.' 8 When the Rule was promulgated, the Advisory Committee noted that although the Rule was primarily a restatement of prior practice, it changed existing law by permitting the motions only before a court and not before either a court or a commissioner subject to review by the court. '9 The Committee stated that the "purpose [of this change was] to prevent multiplication of proceedings," since channeling the motions to a single location was "preferable." 2 The Rule has since been amended twice in response to perceived inadequacies and unclear language regarding who can make Rule 15 Courts have long held that seized property should be returned to the owner once the government no longer has any need for it. See, for example, United States v Martinson, 809 F2d 1364, 1369 (9th Cir 1987) (stating that "[tihe person from whom the property is seized is presumed to have a right to its return, and the government has the burden of demonstrating that it has a legitimate reason to retain the property"). 16 41(e) motions and which court should hear them." Initially, Rule 41(e) simply provided that persons should move for return of seized property in the district of seizure. However, the Rule was altered in 1972 to address instances when accused criminals made motions for return of property following an indictment,3 and the Advisory Committee affirmed that these changes were intended to require that the trial court hear the motions and treat them as motions to suppress evidence. 1 The idea behind restricting venue to a single location was both to comply with a directive from the Supreme Court" and to comport with the policy notions of judicial economy and convenience to the par-21 ties.
Over time, questions arose regarding the applicability of Rule 41(e) to motions outside the context of the criminal trial. Specifically, courts considered whether Rule 41(e) was the appropriate procedural vehicle to make pre-and non-indictment motions for return of property. 27 Decisions on this matter conflicted greatly. Some courts held that Rule 41(e) applied,2' others that it did not, 29 
24
See id (stating that subdivisions (e) and (f) "are intended to require the motion to suppress evidence to be made in the trial court rather than in the district in which the evidence was seized as now allowed by the rule"). 25 The Advisory Committee's Note to the 1972 Amendments states that the changes were based on the Supreme Court's decision in DiBella v United States, 369 US 121, 132-33 (1962) (discouraging courts from hearing Rule 41(e) motions in the district of seizure once the criminal trial has begun). FRCrP 41, Advisory Committee's Note to the 1972 Amendments.
26 The Advisory Committee focused on language in DiBella that channeling postindictment Rule 41(e) motions to the trial court will not only "avoid a needless duplication of effort by two courts and provide a more expeditious resolution of the controversy," but also prevent "prejudice either to the Government or to the defendants, or both." FRCrP 41, Advisory Committee's Note to the 1972 Amendments.
27
In general, courts have long assumed jurisdiction to hear motions for return of unlawfully seized property and for suppression of evidence, see In apparent response to this disagreement, Rule 41(e) was amended again in 1989 to eliminate language that the Advisory Committee deemed "confusing."'" The new version of the Rule affirmed that Rule 41(e) was the appropriate vehicle to address the harm inflicted on nonsuspects. 32 The Advisory Committee added that the Rule, as amended, "provides that an aggrieved person may seek return of property that has been unlawfully seized, and a person whose property has been lawfully seized may seek return of property when aggrieved by the government's continued possession of it." 33 On this account, Rule 41(e) was intended to be the procedural tool for moving in a federal court to return seized property in the absence of an indictment.
C. The Circuit Split over Application of Rule 41(e) and the Meaning of Its Venue Provisions for Post-Trial Motions for Return of Property
The 1989 Amendment to Rule 41(e) did not directly address the issue of the Rule's applicability to post-trial motions, probably because they were not the subject of significant debate. Prior to the 1989 Amendment, the few. courts that dealt with the issue assumed they could hear the motions under the doctrine of ancillary jurisdiction.'" Ancillary jurisdiction allows a court to hear a claim when it would otherwise lack jurisdiction to ensure that the same court handles the case in its entirety and to foster judicial economy." The exercise of ancillary jurisdiction is appropriate when: (1) the ancillary matter arises from the same transaction which was the basis of the main proceeding, or arises during the course of the main matter, or is an integral part of the main matter; (2) the ancillary matter can be determined without a substantial new fact-finding proceeding; (3) determination of the ancillary matter through an ancillary order would not deprive a party of a substantial procedural or substantive right; and (4) the ancillary matter must be settled to protect the integrity of the main proceeding or to insure that the disposition in the main proceeding will not be frustrated. 36 An exercise of ancillary jurisdiction by the trial court to hear a posttrial motion for return of property inescapably requires that the venue is the district of trial.
For venue purposes, it did not initially matter whether it was appropriate for courts to use ancillary jurisdiction to hear these motions, 7 since the district of trial and the district of seizure were typically the same. Over time, however, the question arose in instances when the district of trial was different from the district of seizure. In the post-trial context, uncertainty over the application of Rule 41(e) and the meaning of its venue provisions has resulted in a number of divergent interpretations.-1. The Second Circuit.
The proper application of Rule 41(e) to post-trial motions was first discussed in United States v Giovanelli. 39 Although the disputed property was seized in the Eastern District of New York, the Second Circuit determined that the doctrine of ancillary jurisdiction permitted the trial court in the Southern District of New York to hear the criminal defendant's post-trial Rule 41(e) motion. ' However, it is not clear from the opinion whether the Giovanelli court believed that Rule 41(e) was the appropriate procedural tool for post-trial motions to return property. The court noted that since the underlying criminal proceedings had concluded, the motion should be treated as a civil equitable proceeding irrespective of whether it was treated procedurally under Rule 41(e), 4 ' but it cited to a line of precedent in which 36 See Morrow, 417 F2d at 740 (setting forth the requirements for ancillary jurisdiction). 37 For a discussion of the jurisdictional basis behind Rule 41(e), see Part II.A.
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The pre-and non-indictment debates never considered this issue since, by definition, there was no district of trial. 2 Moreover, the court did not object to the use of Rule 41(e), nor to the idea that the motion could have been heard in the district of seizure. 3 These apparently conflicting statements result in two possible interpretations:
(1) Rule 41(e) applies to post-trial motions and concurrent venue is proper under the Rule; or (2) post-trial motions can be heard in either the district of trial or the district of seizure, but a motion in the district of trial requires use of ancillary jurisdiction and a motion in the district of seizure must be pursuant to Rule 41(e).
2. The Eighth Circuit.
In Thompson v Covington," the Eighth Circuit was faced with a problem similar to that in Giovanelli." 5 The criminal defendant was tried in the District of Minnesota, but during the criminal investigation the government seized related property in Kansas City. 1 Following his trial, the defendant moved in the Western District of Missouri for return of the seized property, which the district court rejected on the merits. 47 On appeal, however, the Eighth Circuit cited Giovanelli without mentioning Rule 41(e) and held that since the motion was a civil matter, the trial court should have heard it under the doctrine of pending against the defendant such motion is treated as a civil equitable proceeding even if styled as being pursuant to [Rule] 45 See id at 974 (discussing the factual posture where the district of seizure and the district of trial were not the same).
46
See id.
47
See id at 974-75. ancillary jurisdiction." It therefore directed the defendant to refile the motion in the District of Minnesota, which it described as "the proper district court" for the motion.' In essence, the court rejected the possibility of making a post-trial motion in the district of seizure and stated that the trial court is the exclusive venue for the proceedings. However, since the Thompson court agreed with Giovanelli, which dealt with a post-trial motion made pursuant to Rule 41(e), but did not discuss Rule 41(e) itself, it is not clear from the opinion whether: (1) Rule 41(e) is applicable and its venue provisions compel the district of trial for post-trial motions; 0 or (2) Rule 41(e) is inapplicable and a court must hear a post-trial motion to return property using ancillary jurisdiction," which necessitates venue in the trial court.
3. The Fourth and Tenth Circuits.
In United States v Garcia, 2 the criminal defendant was tried in the Eastern District of North Carolina, but had been arrested in Florida. 3 During his arrest, the government seized various personal items. After his trial, the defendant moved in the trial court for their return pursuant to Rule 41(e), but the court dismissed for lack of jurisdiction." On appeal, the Fourth Circuit held that while a post-trial motion for return of property is a civil action, the holdings in Giovanelli and Thompson are contrary to the plain language of Rule 41(e)." The court asserted that although a "reasonable interpretation" of Rule 41(e) is that the trial court has ancillary jurisdiction to hear motions to return property during the trial itself, the first sentence of the Rule clearly directs the motion to the district of seizure at all other times." Therefore, the court concluded that the district court does not retain ancillary jurisdiction over Rule 41(e) motions following the conclu- sion of the criminal case and the proper venue for the motions is the district of seizure." The Fourth Circuit offered two reasons for its interpretation of Rule 41(e). First, the Garcia court looked to Federal Rule of Criminal Procedure 1 ("Rule 1")," which provides that the Criminal Rules apply not only to criminal proceedings, but also "whenever specifically provided in one of the rules, to preliminary, supplementary, and special proceedings before United States magistrate judges and at proceedings before state and local judicial officers." 59 The court reasoned that since Rule 41(e) is contained within the section of the Criminal Rules entitled "Supplementary and Special Proceedings," the civil nature of the proceeding does not bar the applicability of Rule 41(e) and its venue provisions to post-trial motions. Second, the Fourth Circuit looked to the Advisory Committee's Note to the 1989 Amendment for Rule 41(e), and claimed that since the Rule applied to pre-and nonindictment motions to return property, it is also the procedural tool for post-trial motions. The court therefore suggested that the movant seek return of his property in the Southern District of Florida. 
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Id at 574-75 (noting that "we agree with the Fourth Circuit"). 64 Id.
65
Id at 575 (asserting that "the claim should have been dismissed without prejudice to refile in the district of seizure").
venue provisions work? This Part examines these two questions. First, it clarifies the jurisdictional basis for adjudicating Rule 41(e) motions. Second, this Part reviews the reasoning of the Fourth Circuit for its use of Rule 41(e) for post-trial motions to return property. It argues that the Rule is the sole avenue of relief to recover seized property in the post-trial context. Finally, it discusses the resulting uncertainty regarding the proper venue for post-trial Rule 41(e) motions.
A. The Jurisdictional Basis Behind Rule 41(e)
There is no question that a motion to return property seized by federal officers belongs in federal court.6 However, the precise jurisdictional basis behind Rule 41(e) motions is not entirely clear-as evidenced by the considerable confusion among authorities regarding the issue. First, some consider Rule 41(e) as a statutory grant of jurisdiction. 6 7 This reasoning is misplaced, since a rule of procedure cannot be the basis of jurisdiction.6 ' Others have asserted that Rule 41(e) is based on the equitable jurisdiction of the federal courts.6 However, since jurisdiction in the federal district courts is supposed to derive from some act of Congress, the better view is that it either comes from or is directly related to a federal statute.° Therefore, Rule 41(e) likely has one of two jurisdictional sources: general federal criminal jurisdiction," or general federal question jurisdiction." The primary issue re- garding post-trial motions for return of property, however, is whether Rule 41(e) is the sole procedural vehicle for accessing federal jurisdiction in the post-criminal trial context. If it is, then the Rule's venue provisions apply.
However, irrespective of the Rule's applicability, ancillary jurisdiction can never be a basis of jurisdiction to hear post-trial motions for return of property. First, it is never possible to fulfill the requirement that a court must hear the ancillary matter so as not to frustrate the main disposition." Motions for return of property are civil proceedings that are not part of the criminal trial, 74 and whether or not a court returns seized property is independent of the ultimate judgment of guilt or innocence in the criminal case if the property is not being forfeited. Second, ancillary jurisdiction involves the assertion of jurisdiction over: (1) claims for which the federal court lacks independent subject matter jurisdiction; or (2) disputes involving nonparties to the main proceeding. As discussed above, however, there are statutory bases for federal subject matter jurisdiction over post-trial motions to return property, and the motions do not involve third parties. Therefore, the Second and Eighth Circuits were incorrect to advocate use of ancillary jurisdiction for post-trial motions to return property, and courts should not apply the doctrine in this context.
B. The Applicability of Rule 41(e) to Post-Trial Motions
The first issue for resolution is the scope of Rule 41(e). The Fourth Circuit, the only circuit to explain its use of Rule 41(e) for post-trial motions, posited two reasons for applying Rule 41(e). The first rationale was based on the language of Rule 1. The court stated that while post-trial motions for the return of property are civil proceedings, the appendix to the Criminal Rules lists Rule 41(e) under "Supplementary and Special Proceedings," and therefore Rule 1 shows that the Criminal Rules apply because it states that they govern the procedure for supplementary and special proceedings." 77 Id. This reasoning for the applicability of Rule 41(e), however, is not correct. A close examination of Rule 1 shows that the Garcia court misread it. Rule 1 provides:
These rules govern the procedure in all criminal proceedings in the courts of the United States as provided in Rule 54(a); and, whenever specifically provided in one of the rules, to preliminary, supplementary, and special proceedings before United States magistrate judges and at proceedings before state and local judicial officers." 8
Looking at Rule 1 in its entirety, it says that the Criminal Rules apply to supplementary and special proceedings that are before magistrate judges." Therefore, under the Fourth Circuit's reading, for Rule 41(e) to apply to post-trial motions because it is either a supplementary or a special proceeding would seem to require that the motions only be heard by magistrate judges and not Article III judges, which is not how the Rule is administered.'° Thus, the Garcia court's Rule 1-based reasoning for the applicability of Rule 41(e) to post-trial motions is not persuasive.
The second justification for the application of Rule 41(e) considered by the Garcia court comes from Rule 41(e)'s legislative history.' In its note to the 1989 Amendments, the Advisory Committee asserted that the Rule is intended to cover "harm that may result from interference with the lawful use of property by persons who are not suspected of wrongdoing." If the language of Rule 41(e) is broad enough to include an unindicted movant's claim for return of seized property, then it should certainly apply to a post-trial motion, which is more closely connected to criminal matters. In addition, the Advisory Committee stated that Rule 41(e), as amended, "provides that ... a person whose property has been lawfully seized may seek return of property when aggrieved by the government's continued possession of 78 FRCrP 1. 79 An example is Rule 41(a), which explicitly discusses proceedings before "a magistrate judge." FRCrP 41(a).
80 Rule 41(e) proceedings may be conducted before Article III judges or magistrates. The Rule's language was changed from "judge" to "court" in the second sentence to permit both a magistrate and a district court judge to make findings on a motion for return of property; the Rule thus encompasses magistrates whenever it uses the word "court. " it."' This language appears to relate directly to a post-trial situation where the government no longer needs the property and the criminal defendant is legally entitled to its return.8 Therefore, Rule 41(e) is applicable to post-trial motions for return of property, and the Fourth Circuit's holding on this issue was correct despite some problems with its reasoning.
Moreover, if Rule 41(e) applies to post-trial motions to return seized property, there are two reasons why it is therefore the sole procedural vehicle for this action. First, although procedural rules apply to the full range of cases within a federal court's jurisdiction,'
5 it is logical that if Congress specifically promulgated a rule to enforce a particular constitutional right, then one should utilize that rule to the exclusion of others when making the pertinent claim. Second, even if an individual used the Federal Rules of Civil Procedure to bring an action for return of property,' the venue provisions of Rule 41(e) would still apply. The general venue statute sets forth the proper venue for civil actions against the United States, its agencies, and its officers, "except as otherwise provided by law. '' " If Rule 41(e) applies to post-trial motions for return of property, then it functions as an exception to the general venue statutes and restricts the permissible locations. Therefore, a court should treat any post-trial motion to return property as a motion pursuant to Rule 41(e).
C. The Venue Provisions of Rule 41(e)
Because Rule 41(e) is the procedural device to move for return of property, a court adjudicating such a motion must interpret the Rule's venue requirements. This necessitates an examination of the Rule's structure and legislative history.
Rule 41(e) encompasses two potential judicial districts.
The first sentence of Rule 41(e) reads that a person "may move the district court in which the property was seized."" This appears to be the default venue provision. The latter part of the Rule, however, provides that the motion can be made "in the district of trial.
89 Therefore, as a general matter, the language of Rule 41(e) presents two conceivable locations where it is possible to bring a motion to return 2001] seized property. The question then becomes whether one of these two judicial districts is the only proper venue in certain instances.
Rule 41(e) is silent with respect to post-trial motions.
When a motion is made following an indictment but still during trial, the Rule limits venue to the trial court." Pre-and non-indictment motions will take place in the district of seizure, since by definition there is no district of trial. However, Rule 41(e) itself does not directly address post-trial motions. The Fourth Circuit argued that the default venue provision of the district of seizure applies." Although this reasoning is persuasive, it is not entirely compelling. The Rule's first sentence does not require that the motion be made in the district of seizure except in certain circumstances. It only permits a person to move in the district of seizure; it does not mandate that a person move in the district of seizure.9 Moreover, the Rule's legislative history does not specifically address the proper venue for post-trial motions. Thus while Rule 41(e) clearly specifies venue to hear the motions during trial and in pre-and non-indictment instances, it fails to do so for posttrial motions. tional concerns implicated by Rule 41(e) itself and the principles behind venue rules," the factual background of a Rule 41(e) motion will virtually always favor hearing the motion in one judicial district over the other.96 Even the Giovanelli court, which appeared to allow venue in multiple courts, recognized that the "facts" of that case made the trial court the suitable location to adjudicate it. 97 Therefore, post-trial Rule 41(e) motions should have a single proper venue. However, given the lack of direction from both Rule 41(e) and its legislative history, an exploration of what "facts" might direct the motion to one judicial district rather than the other is warranted.
III. A TWO-PRONG TEST TO DETERMINE PROPER VENUE FOR POST-TRIAL RULE 41(E) MOTIONS
Rule 41(e) is the sole procedural vehicle for post-trial motions to return seized property, and such motions should fix venue in a single location. However, neither the Rule nor its legislative history provides guidance as to which judicial district is proper. This Part proposes a two-prong test to resolve this issue. First, this Part examines both the constitutional concerns incorporated into Rule 41(e) and the principles for crafting venue rules in order to establish a policy foundation for the test. Second, it sets forth and explains the test: (1) if the trial court has heard evidence relevant to the motion such that additional factfinding is unnecessary, then the district of trial is the proper venue; (2) otherwise, the court should balance three criteria to ascertain venue: (a) judicial economy; (b) convenience for the government attorney; and (c) the burden on the former defendant. Finally, this Part explains the application of the proposed test and discusses its benefits.
A. Policy Considerations Behind the Two-Prong Test
There are two relevant factors in formulating a test to set the proper venue for post-trial Rule 41(e) motions. First, Rule 41(e) involves vindication of an important constitutional right-namely the guarantee against unreasonable searches and seizures under the Fourth Amendment. Therefore, the lodestar in laying venue should be accurate adjudication on the merits rather than mere procedural clar-95 Part III.A addresses this position and uses these policy considerations to formulate the proposed solution. It argues two points. First, because Rule 41(e) involves vindication of a constitutional right, it is critical that venue lay in the court that will most accurately adjudicate the motion. Second, given that Rule 41(e) motions are hybrid civil-criminal proceedings, the policies that inform the development of venue rules should be judicial economy and fairness to both parties.
96 See Part III.C for a discussion of how to apply the proposed test. 97 Giovanelli, 998 F2d at 119 (stating that the exercise of ancillary jurisdiction in order to hear the motion in the district of trial "is especially appropriate on the facts here before us").
[68:961 ity, a goal implicit in the bright-line rules advocated by the circuit courts. Moreover, it is acceptable to interpret Rule 41(e) in this manner because it is a Federal Rule of Criminal Procedure, and therefore courts should construe it in light of underlying policy objectives" instead of to promote simplicity, as required for the Rules of Civil Procedure.°°S econd, it is necessary to illuminate what criteria will ensure that a test to determine venue for post-trial motions will comport with this principle. There are three relevant considerations: (1) judicial economy; (2) fairness to the government attorney; and (3) fairness to the former defendant. There are two reasons why these factors should govern. First, the Advisory Committee has used these criteria to lay venue for Rule 41(e) motions in other instances.' Second, given that Rule 41(e) implicates both civil and criminal venue concerns,"' 8 these three standards represent the sum total of the principles used to develop civil and criminal venue rules. Civil venue rules function to promote judicial economy and convenience to the defendant,' 8 which in this case is the government. Criminal venue rules, on the other hand, operate to foster fairness to the criminal defendant. 100 See Amchem Products, Inc v Windsor, 521 US 591, 620 (1997) (stating that courts must not use "judicial inventiveness" to overcome "the text of a rule").
101 In its Note to the 1972 Amendments, the Committee stressed that the trial court was the sole proper venue for motions made during trial because it would "provide a more expeditious resolution of the controversy" and prevent "prejudice either to the Government or the defendants, or both. Therefore, any proposed venue should revolve around these three factors.
B. The Two-Prong Test 1. If the trial court has already conducted all the relevant factfinding, then the proper venue is the district of trial.
Given the aforementioned policy considerations, if the trial court has already reviewed evidence on the subject property to the extent that it does not need to engage in additional factfinding, then judicial economy concerns are dispositive and the trial court should hear the motion. The reason one factor should be outcome determinative in certain circumstances is to make the proposed test consistent with other multifactor analyses to determine the proper venue under a Criminal Rule. 9 If there must be a dispositive factor, there are two arguments why complete factfinding by the trial court should determine venue in the case of Rule 41(e) motions. First, the main task of a court in adjudicating a Rule 41(e) motion is to make the relevant findings of fact.'°9 Given this specification, it seems that if the trial court has already conducted the necessary factfinding, then its consequent ability speedily to resolve the matter points towards fixing venue in the district of trial.'° Second, courts often indicate that judicial economy is the key issue in laying venue for post-trial Rule 41(e) motions, and complete factfinding by the trial court will only maximize the weight of this concern." 2. If the trial court needs to conduct additional factfinding, then a balancing test should determine venue.
However, if the trial court needs additional facts to adjudicate the motion, then it should determine venue by balancing three considerations: (1) judicial economy; (2) convenience for the government attorney; and (3) the burden on the former defendant. a) Judicial economy. The primary factor a court should examine to gauge the gravity of the judicial economy concerns is the extent of the necessary factfinding. If it is marginal, this criterion points towards hearing the case in the district of trial, but if it is considerable, it militates in favor of the district of seizure. More precise factors a court might consider are: (1) the location of possible witnesses; (2) the location of documents and records likely to be involved; and (3) the docket condition of the relevant districts or divisions. here is whether the government has a continued need for the subject property beyond the criminal trial."' Rule 41(e) explicitly provides for these contingencies, and permits a court to condition the return of property on future access for and use by the government in subsequent proceedings. "2 If the government has a continuing need for the property, it favors hearing the motion in the relevant judicial district, since this will enable the prosecutor who will require the property to argue the motion. However, this factor becomes a nullity if the government does not need the property.. 3 or requires the property in a location that is within neither the district of trial nor the district of sei- 111 Examples include subsequent criminal prosecutions against other individuals and civil actions that follow a criminal prosecution, such as a civil antitrust suit, both of which may require the subject property for evidentiary purposes.
112 See FRCrP 41(e) ("[R]easonable conditions may be imposed to protect access and use of the property in subsequent proceedings.").
113 An assertion by the government that it has no need for the claimed property does not mean that adjudication of the motion is a mere formality. A court may still have to determine whether the government actually seized the property or if the government returned the items in question. The court will also have to decide whether the property belongs to the former defendant. See the FRCrP 41, Advisory Committee's Note to the 1989 Amendments ("As amended, subdivision (e) provides for a return of the property if the person is entitled to lawful possession."). See also Charles Alan Wright, 3 Federal Practice and Procedure § 673 at 763 (West 2d ed 1982) (noting that a movant under Rule 41(e) "must show that he is entitled to lawful possession of the [subject] property").
114 Since Rule 41(e) only discusses two types of judicial districts, the district of seizure and the district of trial, see Part II.C.1, to hear the motion in a third district would be beyond the Rule's scope.
115 The location of the defendant and the location of counsel are two of the Platt factors.
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and (3) whether the defendant is a pro se movant, which is a common occurrence.1'
C. Application of the Two-Prong Test
Applying the test to the introductory hypothetical" 8 demonstrates how one could determine venue using the first prong of the proposed test -since the trial court already conducted all the necessary factfinding during the criminal trial, it should rule on the motion. However, even if the trial court had not reviewed any relevant evidence whatsoever, the district of trial would still be the proper venue. Looking to the second prong of the proposed test, since the government had a continuing need for the property in the district of trial and the former defendant was a pro se movant residing in the same district, these two factors would outweigh any judicial economy concerns that may point towards the district of seizure.
Giovanelli ' is an example of a case that would be settled on the first prong. Since the trial court appears to have examined all the facts relevant to the property at issue,"O the proposed test directs the motion towards the district of trial. Thompson, 2 ' however, would require use of the second prong of the test. Assuming that additional facts were necessary, ' the factual posture warranted keeping the motion in the district of seizure: (1) evidence documenting and relating to all of the subject property was in the district of seizure; '3 (2) the government no longer needed the property," ' rendering convenience to the government a nullity; and (3) the former defendant was a pro se movant ' who sought return of the property in the district of seizure.
If after applying the proposed test a court determines that the present venue is improper, it should transfer the motion to the other [68:961 district under 28 USC § 1406(a).' 26 There are two reasons why the court should transfer the case rather than dismiss the motion and order the former defendant to refile.'" First, 28 USC § 1406(a) requires that a court transfer a case "if it be in the interest of justice. ' 1 . For Rule 41(e) motions, the factors that would render a transfer contrary to "the interest of justice" will rarely, if ever, be relevant.' 2 9 Second, transferring the case will cure any possibility of a venue gap, since the transferee court is not supposed to reexamine the transfer decision under this statute, ' meaning that it should proceed to adjudication rather than use the proposed test to reconsider venue. In the highly unlikely situation that a court determines the balance is in equipoise, it should afford more weight to the judicial economy factor because the level of factfinding by the trial court, a subset of this consideration, may be dispositive under the first prong of this test.
D. Benefits of the Two-Prong Test
There are three primary benefits of the proposed test. First, it is similar to other tests for determining the proper venue under the criminal trials under Federal Rule of Criminal Procedure 18. ' 3, Second, it incorporates the concerns related to the constitutional issues invoked by Rule 41(e) motions and the principles behind the formulation of the relevant venue rules. Finally, use of the test will eliminate the possibility of a venue gap that exists under the current circuits' holdings. Although it is not necessary that an amendment codify the test in Rule 41(e), such action would obviously give credibility to its employment by courts."
CONCLUSION
The patchwork language of Rule 41(e) makes it difficult to apply. Courts have therefore disagreed over both the applicability of Rule 41(e) to post-trial motions and the proper venue for such motions.
This Comment suggests that Rule 41(e) is the sole procedural device to make post-trial motions for return of seized property. However, the Comment also rejects the notion that the Rule always directs posttrial motions to the same venue. Rather, it argues that while limiting the venue to one district is appropriate, neither Rule 41(e) nor its legislative history specifies where to lay venue in the post-trial context. It therefore develops a two-prong test that will channel these motions to the appropriate judicial district. This test should assist courts in reaching an accurate resolution of post-trial Rule 41(e) motions on their merits.
134 Judge Winter uses a balancing test to determine venue under FRCrP 18. For a discussion of Judge Winter's "substantial-contacts test," see note 12. Moreover, use of a balancing test itself is an appropriate tool to determine venue, since the Criminal Rules were drafted with the intention of "balancing the public interest on the one hand and the rights of the defendant on the other." Wright, 1 Federal Practice and Procedure § 3 at 8 (cited in note 99) (emphasis added).
135 The Advisory Committee is considering making wholesale changes to FRCrP 41, including Rule 41(e). The proposal is in the initial stages of review by the Advisory Committee and has yet to be sent to the Standing Committee on Rules of Practice and Procedure. Should the Standing Committee approve the proposed amendment, it will have to be subsequently approved by the Judicial Conference, the Supreme Court, and ultimately Congress before it will take effect. For a discussion of the amendment process, see Wright, 1 Federal Practice and Procedure § 4 at 15-16 (cited in note 99). In its current format, the proposed amendment is very problematic. It requires that individuals move in the district of seizure to return property, thereby ignoring not only the problems that would develop if the motion were made during trial, as addressed by the 1972 Amendment, but also the policy issues discussed in Part III.A of this Comment. The Advisory Committee does not offer any reason for the changes. It is quite possible, given the number of stages remaining in the amendment process, see Wright, 1 Federal Practice and Procedure § 4 at 20-22, that the proposed changes will not take effect, or at least not in their current form. In the interim, courts should interpret post-trial Rule 41(e) motions consistent with the test proposed in Part III.B. Those involved in the rulemaking process should incorporate the test into the amendment. To the extent that any amendment is ambiguous with respect to post-trial motions, courts should interpret the new rule consistent with the approach advocated by this Comment.
